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☐ Soliciting material pursuant to Rule 14a-12 under the Exchange Act (17 CFR 240.14a-12)
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Item 8.01 Other Events.
 
This Form 8-K is being filed to set forth in one document a description of the capital stock of ABM Industries Incorporated (the “Company”). In accordance
with Question 123.07 of the Compliance and Disclosure Interpretations issued by the staff of the Division of Corporation Finance of the Securities and
Exchange Commission, the Company may incorporate by reference the description of its capital stock in this Form 8-K in connection with future registration
statements filed on Form S-3 and Form S-8 in lieu of incorporating by reference a description of its capital stock contained in a registration statement filed
under the Securities Exchange Act of 1934.
 
The Company’s Restated Articles of Incorporation as in effect on the date hereof are filed as Exhibit 3.1 to its Annual Report on Form 10-K filed on January
14, 2004. The Company’s Amended and Restated Bylaws as in effect on the date hereof are filed as Exhibit 3.1 to its Current Report on Form 8-K filed on
January 26, 2017.
 
The description set forth below highlights important terms of the capital stock as of the date hereof. This description is not a complete description of the terms
of the capital stock and is qualified by reference to the full text of the exhibits hereto, which are incorporated by reference into this document.
 

DESCRIPTION OF CAPITAL STOCK
 

The Company’s authorized capital stock consists of 100,000,000 shares of common stock, par value $0.01 per share, and 500,000 shares of preferred
stock, par value $0.01 per share.

 
Common Stock
 

The stockholders are not entitled to vote cumulatively for the election of directors. Each share of common stock is entitled to receive dividends if, as and
when declared by the Board of Directors of the Company out of funds legally available therefor. The common stock shares equally, on a share-for-share basis,
in any cash dividends declared by the Board of Directors.

 
Stockholders of the Company have no preemptive or other rights to subscribe for additional shares. Subject to any right of holders of any preferred stock,

all holders of common stock are entitled to share equally on a share-for-share basis in any assets available for distribution to stockholders on liquidation,
dissolution or winding up of the Company. No common stock is subject to redemption or a sinking fund. All shares of common stock offered hereby are fully
paid and nonassessable.

 
The common stock is listed on the New York Stock Exchange under the symbol “ABM”.
 

Preferred Stock
 

The shares of preferred stock may be issued from time to time in one or more series. The Board of Directors is authorized to establish from time to time
the number of shares to be included in each such series, and to fix the designation, powers, preferences, and rights of the shares of each such series and the
qualifications, limitations or restrictions thereof, including but not limited to the fixing or alteration of the dividend rights, dividend rate, conversion rights,
voting rights, rights and terms of redemption (including sinking fund provisions), the redemption price or prices and the liquidation preferences of any wholly
unissued series of shares of preferred stock. The issuance of preferred stock may have the effect of delaying, deferring or preventing a change in control of the
Company without further action by the stockholders. The issuance of preferred stock with voting and conversion rights may adversely affect the voting power
of the holders of the common stock.

 
Participating Preferred Stock
 
Pursuant to the foregoing authority, the Board of Directors has established a series of preferred stock, par value $.01, with the designation participating

preferred stock. Each share of participating preferred stock shall be identical in all respects with the other shares of participating preferred stock except as to
the dates from and after which dividends thereon shall be cumulative. The Board of Directors initially authorized 50,000 shares of participating preferred
stock; however, the Board of Directors may increase or decrease this number from time to time.

 

 



 

 
Dividends
 
Holders of full or fractional shares of participating preferred stock are entitled to receive, when and as declared by the Board of Directors, but only out of

funds legally available therefor, dividends:

· on each date that dividends or other distributions (other than those payable in common stock of the Company) are payable on or in respect to
common stock comprising part of the Reference Package (as defined in the Restated Certificate of Incorporation), in an amount per whole share
of participating preferred stock equal to the aggregate amount of dividends or other distributions that would be payable on such date to a holder
of the Reference Package; and

· on the last day of March, June, September, and December in each year, in an amount per whole share of participating preferred stock equal to
the excess (if any) of $2.50 over the aggregate dividends paid per whole share of participating preferred stock during the three month period
ending on such last day.

 
Dividends will be payable to the holders of record on the date, not exceeding sixty days prior to the dividend payment date, fixed by the Board of Directors.
Dividends on each full or fractional share of participating preferred stock shall be cumulative from the date such share is originally issued; provided that any
share originally issued after the record date and on or prior to the dividend payment date shall not be entitled to receive the dividend payable on such dividend
payment date.

 
If any shares of participating preferred stock are outstanding, no dividends (other than a dividend in common stock or any other stock ranking junior to

participating preferred stock) shall be declared or paid or set aside for payment or other distribution declared or made upon the common stock or upon any
other stock ranking junior to participating preferred stock, nor shall any common stock nor any other stock of the Company ranking junior to participating
preferred stock be redeemed, purchased or otherwise acquired by the Company unless, in each case, the full cumulative dividends (including the dividend to
be due upon payment of such dividend, distribution, redemption, purchase or other acquisition) on all outstanding shares of participating preferred stock shall
have been, or shall contemporaneously be, paid.

 
Merger, Consolidation or Reclassification
 
In the event of any merger, consolidation, reclassification or other transaction in which shares of common stock are exchanged for or changed into other

stock or securities, cash and/or other property, then the shares of participating preferred stock shall at the same time be similarly exchanged or changed into an
amount per whole share equal to the aggregate amount of cash, stock, securities, cash and/or other property, that a holder of the Reference Package would be
entitled to receive as a result of the transaction.

 
For the purposes of the following “Liquidation Rights”, the consolidation or merger of, or binding exchange by, the Company with any other corporation

shall not constitute a liquidation, dissolution or winding of the Company.
 
Liquidation Rights
 
In the event of any liquidation, dissolution or winding up of the affairs of the Company, whether voluntary or involuntary, the holders of full and

fractional shares of participating preferred stock shall be entitled, before any distribution or payment is made on any date to the holders of common stock or
any other stock ranking junior to participating preferred stock, to be paid in full an amount per whole share of participating preferred stock equal to the greater
of:

· $100, or
· the aggregate amount distributed or to be distributed prior to such date in connection with such liquidation, dissolution winding up to a holder of

the Reference Package, together with accrued dividends to such distribution or payment date, whether or not earned or declared (such greater
amount being referred to as the “Liquidation Preference”).

 
After payment of the Liquidation Preference is made in full to all holders of participating preferred stock, they have no right or claim to any of the remaining
assets of the Company.
 

 



 

 
In the event the assets of the Company available for distribution to the holders of participating preferred stock upon any liquidation, dissolution or

winding up of the Company, whether voluntary or involuntary, are insufficient to pay in full all amounts to which such holders are entitled to under the
preceding paragraph, no such distribution shall be made on account of any shares of any other class or series of preferred stock ranking on a parity with the
shares of participating preferred stock unless proportionate distributive amounts shall be paid on account of the shares of participating preferred stock, ratably
in proportion to the full distributable amounts for which all such parity shares are respectively entitled upon such liquidation, dissolution or winding up.

 
Upon the liquidation, dissolution or winding up of the Company, the holders of shares of participating preferred stock then outstanding shall be entitled to

be paid out of the assets of the Company available for distribution to its stockholders all amounts to which such holders are entitled to pursuant to the first
paragraph of this section before any payment can be made to the holders of common stock or any other stock of the Company ranking junior to participating
preferred stock.

 
Redemption Rights
 
The shares of participating preferred stock are not redeemable.
 
Voting Rights
 
In addition to any other vote or consent of stockholders required by law or by our Restated Certificate of Incorporation, each whole share of participating

preferred stock shall, on any matter, vote as a class with any other capital stock comprising part of the Reference Package and voting on such matter and shall
have the number of votes thereon that a holder of the Reference Package would have.

 
Special Provisions
 

Certain Business Combinations. The Company’s Restated Certificate of Incorporation requires that certain business combination transactions between
the Company and a “Related Person” (beneficial owner of 10% or more of the Company’s voting stock) be approved by the affirmative vote of holders of not
less than 70% of the then outstanding shares of voting stock unless certain specified conditions are met. If the conditions are met, then the transaction would
require only such affirmative vote as is required by law, any national securities exchange or otherwise. Business combinations subject to this provision
include a merger or consolidation of the Company with, or a sale or transfer of all or substantially all of the Company’s assets to, a Related Person. The “fair
price” provision could make it more difficult, and may therefore discourage, an attempt by another company or group, through the acquisition of a substantial
block of the Company’s common stock, to acquire control of the Company with a view to imposing a merger, consolidation or sale of the Company’s assets
which may not be in the best interest of all of the stockholders.

 
Director Classification. The Company’s Restated Certificate of Incorporation also provides that (i) the Company’s Board of Directors is divided into

three classes, which shall be as nearly equal in number as possible, so that approximately one-third of the Board of Directors stands for election each year; (ii)
any action required or permitted to be taken by the stockholders of the company may be effected only at an annual or special meeting of the stockholders and
no action of the stockholders may be taken by written consent in lieu of a meeting; (iii) special meetings of stockholders may only be called by the Board of
Directors or a committee thereof; (iv) vacant directorships may only be filled by the Board of Directors; and (v) any director may be removed from office
only pursuant to the affirmative vote of the holders of 70% of the outstanding voting stock of the Company and only for cause.

 
Item 9.01 Financial Statements and Exhibits.

 
3.1   Restated Certificate of Incorporation of ABM Industries Incorporated, dated November 25, 2003 (filed as Exhibit 3.1 to ABM’s Annual Report on Form
10-K (SEC File No. 001-08929) filed January 14, 2004 and incorporated herein by reference).

 
3.2   Amended and Restated Bylaws, as amended January 24, 2017 (filed as Exhibit 3.1 to ABM’s Current Report on Form 8-K (SEC File No. 001-08929)
filed January 26, 2017 and incorporated herein by reference).
 

 

http://www.sec.gov/Archives/edgar/data/771497/000095014904000137/f95384exv3w1.txt
http://www.sec.gov/Archives/edgar/data/771497/000157104917000711/t1700228_ex3-1.htm


 

 
SIGNATURES

 
Pursuant to the requirements of the Securities Exchange Act of 1934, the Registrant has duly caused this report to be signed on its behalf by the undersigned
hereunto duly authorized.
 
 ABM INDUSTRIES INCORPORATED
  
Dated: February 26, 2018 By: /s/ Barbara L. Smithers
  Barbara L. Smithers

  Vice President, Deputy General Counsel and
Assistant Secretary

 

 


